
Proving Gross Negligence in Texas  

An experienced attorney can build a strong case for compensation 

Most personal injury cases involve ordinary negligence, such as a driver failing to pay attention 

or a property owner overlooking a maintenance issue. But some incidents go far beyond simple 

carelessness. They happen because someone made a deliberate choice that placed others in 

danger, fully aware of the potential for serious harm. In Texas, this type of conduct is known as 

gross negligence. The difference is more than a matter of wording. It can significantly impact 

the compensation available to an injured person. 

Gross negligence opens the door to punitive damages, which are designed to punish and deter 

extreme misconduct. But proving gross negligence is not easy. It requires a high level of 

evidence, strategic planning, and an understanding of how Texas courts interpret the 

defendant’s mental state. Accident victims often face an uphill battle, but with the support of 

an experienced Houston personal injury lawyer, the path becomes far more manageable. 

Ordinary negligence and gross negligence in Texas 

Ordinary negligence occurs when someone fails to use reasonable care. This includes common 

mistakes such as failing to yield or overlooking a safety hazard. These actions can cause serious 

injuries, but they typically arise from momentary lapses in judgment. 

Gross negligence is different. Texas law defines it as conduct involving an extreme degree of 

risk combined with actual awareness of that risk. The defendant knew the danger existed yet 

acted with conscious indifference to the safety of others. 

Situations that could be seen as gross negligence include: 

• Forced driving hours: A trucking company requiring a fatigued driver to continue 

operating after exceeding legal limits. 

• Ignored safety violations: A refinery allowing workers near malfunctioning equipment 

after repeated warnings. 

• Reckless overserving: A bar continuing to serve alcohol to a visibly intoxicated patron 

who later causes a crash. 

• Apartment security failures: A property owner ignoring months of reports about broken 

gates or lighting despite previous assaults. 

The difference between ordinary and gross negligence matters because it affects the scope of 

financial recovery. While ordinary negligence provides compensation for medical expenses, lost 

wages, and pain and suffering, gross negligence can justify punitive damages. These damages 

create accountability when misconduct is extreme. 
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The two-part legal test for gross negligence 

Texas uses a strict two-part test, and both elements must be proven with clear and convincing 

evidence. 

• Extreme risk: The defendant’s conduct must have involved an extreme degree of risk. 

This means a high likelihood of serious injury or death, not a slight chance of harm. 

Courts ask whether a reasonable person in the same circumstances would have 

recognized the danger. Examples include: 

o Defective equipment use: Operating machinery with known mechanical failures. 

o Safety system bypasses: Disabling alarms, monitors, or shutdown mechanisms 

at an industrial site. 

o Hazardous driving practices: Allowing unqualified or impaired drivers to operate 

commercial vehicles. 

• Actual awareness and conscious indifference: The defendant must have known the risk 

existed. It is not enough to show they should have known. Evidence must indicate real 

awareness of the danger and a decision to disregard it. Courts look for proof such as: 

o Prior incidents: Previous injuries or near-misses involving the same hazard. 

o Documented warnings: Emails, safety reports, or complaints showing knowledge 

of the risk. 

o Risk-enhancing choices: Actions that reduced safety margins or ignored 

corrective steps. 

o Patterned misconduct: Repeated violations of safety standards over a significant 

period. 

Without proof of this mental state, a gross negligence claim is difficult to win. 

The evidence required to prove gross negligence 

Proving gross negligence requires more than the usual evidence used in a personal injury claim. 

Texas courts expect substantial, credible, and detailed information that demonstrates the 

defendant’s awareness and disregard. Common forms of evidence include: 

• Internal company documents: Safety audits, training records, inspection logs, and 

communications showing what supervisors or managers knew. 

• Prior complaints or incidents: Records demonstrating the hazard was known long 

before the injury. 

• Witness testimony: Statements from employees, contractors, or bystanders describing 

unsafe conditions or practices. 



• Expert analysis: Opinions from industry specialists who can explain how specific actions 

created extreme risk. 

• Electronic evidence: Black box data, GPS logs, digital maintenance records, text 

messages, and other digital information. 

• Regulatory violations: OSHA citations, FMCSA violations, liquor law infractions, and 

similar findings. 

Gathering this evidence is challenging. Surveillance footage may be erased quickly. 

Maintenance logs may be replaced or archived. Employee witnesses may become unavailable. 

Early legal intervention is often the only way to preserve and secure the information required 

to prove gross negligence in court. 

Punitive damages in Texas 

Punitive damages are available only when gross negligence, malice, or fraud is proven. They 

exist to punish wrongdoing and deter similar behavior in the future. Because of their 

significance, Texas imposes strict requirements. 

This type of compensation requires clear and convincing evidence. It is a higher standard than 

the typical preponderance of the evidence used in ordinary negligence cases. However, Texas 

limits punitive damages based on a statutory formula. Under the Civil Practice and Remedies 

Code, the cap is generally the greater of: 

• Enhanced damages formula: Twice the economic damages plus up to $750,000 of non-

economic damages. 

• Minimum amount: A total of $200,000. 

Punitive damages create significant financial exposure. Defendants often take aggressive steps 

to avoid a gross negligence finding, including disputing evidence, shifting blame, challenging 

experts, and downplaying their awareness of the risk. Effective representation helps neutralize 

these tactics. 

Where gross negligence claims commonly arise in Houston 

Houston’s industrial landscape creates several environments where gross negligence appears 

frequently. 

• Trucking and commercial vehicle collisions: Fatigue violations, ignored maintenance, 

unqualified drivers, and falsified logbooks. 

• Refinery and plant incidents: Disabling safety systems, ignoring shutdown warnings, 

and failing to follow known hazard protocols. 
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• Construction accidents: Unsafe scaffolding, overloaded cranes, and inadequate fall 

protection. 

• Dram shop liability cases: Overserving individuals who are clearly intoxicated. 

• Apartment and property negligence: Failing to correct known security hazards after 

repeated reports or prior criminal activity. 

These cases require specialized knowledge of safety standards, industry practices, and federal 

and state regulations. 

Why proving gross negligence requires skilled legal strategy 

The process of proving gross negligence is one of the most complex tasks in Texas personal 

injury law. It is evidence-heavy and demands careful planning. A successful claim involves: 

• Evidence preservation: Surveillance footage, digital logs, and internal records can 

disappear without early action. 

• Detailed investigation: Identifying witnesses, interviewing employees, and reviewing 

safety practices take time and expertise. 

• Expert coordination: Engineers, safety specialists, and reconstructionists help establish 

the severity of the risk. 

• Understanding industry standards: Many gross negligence cases hinge on whether the 

defendant violated known safety protocols. 

• Strategic pressure: Strong negotiation and litigation strategies compel defendants to 

disclose documents and admit wrongdoing. 

Accident victims benefit significantly from experienced guidance. With the right approach, gross 

negligence becomes much easier to identify, document, and prove. 

Tell them you mean business. Start your free consultation. 

Gross negligence reflects a choice to ignore serious risks and place others in harm’s way. When 

misconduct reaches this level, Texas law allows injured people to seek full accountability, 

including punitive damages meant to punish and deter dangerous behavior. Meeting that 

standard requires evidence that is thorough, precise, and strong enough to prove both the 

danger and the defendant’s awareness of it. 

No one should have to take on that challenge alone. Smith & Hassler offers a free consultation 

to help accident victims understand their legal options, preserve important evidence, and build 

the strongest case possible. Our law firm has a history of substantial case results including 

$3.145 million for a client who suffered brain injury. Get a Houston personal injury lawyer who 

is prepared to win and gets results. Contact us today for a free consultation. 
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